CASE SUMMARY CPC DECISION No. 651/2008

„Public-private restriction of competition on the market of design services in Bulgaria”

І. LEGAL PROCEEDINGS BEFORE THE COMMISSION FOR PROTECTION OF COMPETITION (CPC)

The legal proceedings before the Commission for Protection of Competition (CPC) for establishing an alleged infringement of Article 9 of the Law on Protection of Competition (LPC) (repealed) and Article 81 of the EC Treaty committed by the Chamber of Engineers in the Investment Design (the CEID, the Chamber) were instituted in July 2007 on CPC’s own initiative. 

The legal proceedings were initiated further to an email received by the CPC saying that the CEID had taken actions aimed at restricting competition on the market of design services, and more specifically in the field of urban planning, through adopting a Methodology for setting the amount of remuneration for providing design services (the Methodology). 

The subject of the legal proceedings is an alleged prohibited decision by association of undertakings for adopting the Methodology as well as an alleged contradiction of the Methodology with the Law on the Chambers of Architects and Engineers in the Investment Design (LCAEID) to the extent to which the adoption of such a Methodology has been provided for in the Law. 

ІІ. INVOLVED PARTIES

The legal proceedings have been initiated against the Chamber of Engineers in the Investment Design (CEID) which is a national professional organization of the engineers of all specialties exercising the profession „design engineer” in the field of investment design and urban planning. The Chamber is a legal entity established on the strength of the LCAEID. 

ІІІ. COLLECTION OF EVIDENCE

For the purposes of the investigation the CPC has requested information and opinion statements from the Chamber of Engineers in the Investment Design, information from the Bulgarian Construction Chamber, the Bulgarian Entrepreneur Chamber, the National Construction Federation, the Union of Construction Designers, the Union of Owners, the Chamber of Architects in Bulgaria as well as a written statement from the Minister of Regional Development and Public Works. 

In the course of the investigation the CPC has not exercised its authorities for coercive collection of evidence and no forensic evidence has been created. 

ІV. ESTABLISHED FACTS

1. The Chambers of Engineers in the Investment Design (CEID) is a national professional organization of engineers operating in the territory of the whole country by its regional colleges. The CEID consists of sections formed by specialties or groups of specialties. The Chamber represents its members and protects their professional interests, draws up a code of conduct of engineers and exerts control over whether it has been adhered to. 

2. Any natural person who holds a diploma for “engineer” obtained from a licensed higher school can be a member of the CEID. The membership in the Chamber is obligatory for engineers who have full designer’s capacity and voluntary for those who have limited designer’s capacity is voluntary, since the latter are subject to registration in the CEID on an annual basis. The Chamber has about 9000 members – 7500 of which are designers of full designer’s capacity. 

3. The provision of services in the field of urban planning and investment design is legally bound to the following requirements: acquired educational degree, professional experience, entry in the register of the designers with limited designer’s capacity, membership in the CEID. 

4. The services in the field of urban planning and investment design are provided in return of remuneration that shall be negotiated on a free basis with the contractor of the service in the form of a written contract. The LCAEID provides that the contracted remuneration shall not be lower than the cost price of the delivered design service, with the exception of designs of prayer homes and homes for people in a disadvantaged position. In negotiating the remuneration, the rules for setting its amount (specified in a Methodology adopted by the CAEID) shall be applied. 

5. The Methodology for setting the amount of the remuneration for provision of design services by engineers working in the field of urban planning and investment design was adopted by the Managing Board (MB) of the CAEID pursuant to Article 6 (7) and Article 20 (5) of the LCAEID at a General Meeting of the CAEID which took place on 16 November 2007. The Methodology became effective on 1 January 2008.

6. In accordance with Article 29 of the LCAEID the Methodology regulates remuneration on the basis of a written contract with the contractor of the design service. The negotiated amount of the remuneration shall not be lower than the cost price of the delivered design service. The Methodology envisages disciplinary liability as laid down in the LCAEID in case of provision of design services at prices lower than their cost price or in case of signing a contract for provision of design services at prices lower than their cost price. 

7. The Methodology defines the structure of the remuneration as a combination of two elements - cost price and profit as well as an additional element - the calculation of VAT. The profit is negotiated on a free basis as it may not be included in the remuneration. 
8. The Methodology enumerates the types of costs included in the cost price and presents four possible ways of calculating cost price. 
9. The Methodology specifies certain coefficients, percentages and time rates used in calculating the cost price under specific design conditions. 

10. The Methodology also regulates the price of design services in case of implementation of foreign projects. The price is set on the basis of time allocated by different groups of designers as well as on the basis of time rates fixed in accordance with their qualification and the level of responsibility they take. It has been explicitly envisaged that for such type of activity the cost price shall not be lower than 60% of the cost price of the project. 

V. AFFECTED MARKETS

Design engineers provide services in the field of investment design and urban planning which is characterized by a high level of technical complexity and public responsibility. Compared to the ordinary goods and services offered on the market, these are services offered in the area of liberal professions. 

In the context of the on-going process of liberalization of liberal professions in the EU, in Bulgaria these professions are still characterized regulated to a large extent either by the state or by the respective branch organizations (self-regulation). 

VІ. MAIN GROUNDS OF THE CPC

1. The Methodology for setting the amount of the remuneration for providing design services in the field of urban planning and investment design, which is of obligatory nature for all design engineers providing design services in the above mentioned fields, can affect the model of trans-border trade to the extent to which its action might affect the provision of design services in the territory of Bulgaria, the provision of such services in another EU Member State and the implementation of foreign projects in the territory of the country. The presence of a possible effect on the trade between Member States determines the objective applicability of the prohibition under Article 81 of the EC Treaty in this specific case. 
2. The CAEID unites engineers from all specialties exercising the profession “design engineer” in the field of urban planning and investment design. The results of the activity of design engineers in the field of urban planning and investment design are meant for exchange on the market. Therefore, as natural persons carrying out economic activities on the market, design engineers can be regarded as “undertakings”. 

3. The CAEID has all the characteristics of an association of independent undertakings on a professional basis which does not carry out independent economic activity and respectively, does not allocate profit. The LCAEID provides the Chamber with special competences to certify designer’s legal capacity, to register design engineers and design offices, to draw up and adopt acts, to carry out disciplinary proceedings which comprise a part of self-regulation in the field of liberal professions. These competencies, however, cannot change the functions and characteristics of the CAEID as “an association of undertakings”.

4. As a branch organization representing and protecting the interests of design engineers, the Chamber is in the position to exert considerable influence on the economic conduct of its members. What is more, through a special law the Chamber has been delegated special competence on adopting acts of obligatory nature for design engineers, including the imposition of disciplinary measures in case of non-performance of the decisions adopted by the Managing Board of the Chamber. 

5. The Methodology adopted by the CAEID has as its subject setting the amount of remuneration for providing design services in the field of urban planning and investment design. For the purpose of setting the amount of remuneration, the Methodology introduces price-formation mechanisms based on the cost price of the design service and the calculation of profit. To the extend to which profit is negotiated on a free basis, specific methods have been envisaged for calculating the cost price, i.e. through specifying certain coefficients, percentages and fixed time rates for providing design services under specific conditions. In compliance with the legal requirement the negotiated remuneration amount shall not go below the cost price of the design service. 

6. Through specifying explicit criteria for calculating the cost price of the service, i.e. through introducing fixed coefficients and percentages for calculating the cost price of activities for which it cannot be calculated on the basis of the envisaged costs, in practice the Methodology introduces a mechanism for price formation of a design service thus determining in an indirect way minimum and fixed prices. 

7. Through fixing the levels of time rate for each category of designers in accordance with the function they perform, the Methodology introduces a mechanism for fixing obligatory minimum prices for providing design services on the territory of the country. 
8. The Methodology determines a fixed coefficient by which the cost price is multiplied in negotiating a design services that will be delivered abroad. Such a coefficient has also been envisaged for authorization of foreign projects the cost price for which cannot be less than 60% of the cost price of the project. In this way, the Methodology introduces a mechanism for fixing obligatory minimum prices of design services that have to be delivered abroad as well as for the implementation of foreign projects on the territory of the country. 
9. The Methodology has been adopted by means of a decision taken by a professional organization that unites economic entities providing design services on the territory of the country and abroad, and is of the nature to restrict the competition on the market of this type of services. 
10. To the extent to which the CPC has established a decision by an association of undertakings aimed at indirect fixing of prices which, as such, shall be considered “serious restriction” to competition, the de minimis rule shall not apply to this specific case since the anticompetitive effect of Chamber’s conduct can never be inappreciable. 

11. The CPC has established that through adopting the Methodology for setting the amount of the remuneration for provision of design services, the CEIP has infringed the general prohibition of Article 81 of the EC Treaty. The conduct of the CEID has been determined by the legal requirement for adopting the Methodology set in the LCAEID. In this way the national legal framework and more specifically the provision of Article 6 (7) in relation to Article 20 (1) (5) of the LCAEID has facilitated the conduct of the CEID that led to the infringement of Article 81 of the EC Treaty. 
12. The CPC has based its argument on the jurisprudence of the Court of Justice of the European Communities which in a Decision of 9 September, 2003 on Case C-198/2001 issues a preliminary ruling on an inquiry of the Regional Administrative Court in Lazio, Italy, indicating that when an undertaking is involved in an agreement, decision or concerted practice, which contradicts Article 81 of the EC Treaty and where the conduct of the undertaking is required or facilitated by national legislation which legitimates or reinforces the effects of the conduct, specifically with regard to the determination of prices or market-sharing arrangements, the national competition Authority which is obliged to watch for the application of Article 81 of the EC Treaty: 

(1) shall not apply the respective act of the national legislation;

(2) may not impose sanctions on the affected undertakings for their conduct where this conduct is required by the national legislation; 

(3) may impose sanctions on the respective undertakings with respect to their conduct further to a decision for non-applicability of the national legislation and after such a decision has become definite;

(4) can impose sanctions on the affected undertakings with respect to past conduct, where this conduct was only facilitated or stimulated by the national legislation by taking into account the specific characteristics of the legal framework within which the undertakings were operating. 

13. The development of a mechanism for price-formation falls outside the scope of the obligation imposed on the Chamber by law. The CEID has exceeded the functions entrusted to it and has undertaken a conduct which is prohibited by competition rules. The provision of Article 6 (7) (respectively Article 20 (1) (5)) of the LCAEID imposes the obligation for adopting a Methodology without specifying in detail its content, and without providing any guidelines in this respect. That is the reason why the CPC has adopted that in drawing up the specific content of the Methodology the CEID has acted autonomously and shall bear an individual liability for its conduct. 

VІІ. LEGAL ASSESSMENT

On the basis of the investigation under the case, the CPD has reached the conclusion that the provisions of Article 6 (7) and respectively Article 20 (1) (5) of the LCAEID shall be considered a national measure that has contributed to committing the infringement of the general prohibition of Article 81 of the EC Treaty whereby a Methodology fixing indirectly the prices of design services was adopted. The quoted piece of national legislation contravenes Community law and more precisely Article 3 and Article 10 of the EC Treaty to the extent to which it restricts the efficiency of community rules in the filed of competition. Taking into account the general principle of primacy of community law which imposes on all bodies of the Member States the obligation to take all necessary measures for ensuring the full application of the community law, including the elimination of the national measures that contravene the EC Treaty, the application of Article 6 (7), respectively Article 20 (1) (5) of the LCAEID shall be terminated. 

Despite the fact that the anticompetitive conduct of the Chamber has been facilitated by the operative legislation in the field of urban planning and investment design, the CPC has held that the Chamber shall bear individual liability for its conduct because it has gone beyond the requirements of the law and has committed an individual infringement of the general prohibition. In this relation, the CPC has taken into account the fact that the actions of the Chamber have been facilitated by the national legislation as a mitigating circumstance in determining the amount of the pecuniary sanction. 

The CPC has established both private and public restriction of competition. On the one hand, it has ruled that Article 6 (7) and respectively Article 20 (1) (5) of the LCAEID runs counter to Article 3 of the EC Treaty and Article 10 of the EC Treaty in relation to Article 81 of the EC Treaty, as a result of which, in accordance with the principle of primacy of community law, the national legislation shall not be applied. On the other hand, the CPC has imposed a pecuniary sanction for individual anti-legal conduct on the defendant association of undertakings which has committed an infringement of the general prohibition under Article 81 of the EC Treaty. 

VІІІ. CPC DECISION

The CPC adopted Decision No. 1150/2007 whereby it established that Article 6 (7) (respectively Article 20 (1) (5)) of the LCAID runs counter to the action of Articles 3 and 10 of the EC Treaty in relation to Article 81 of the EC Treaty, as a result of which in accordance with the principle of primacy of community law, Article 6 (7) of the LCAEID shall not be applied. 

In addition, by its decision the CPC imposed a pecuniary sanction to the amount of 30 000 BGN on the CEID for infringing Article 9 (1) of the LPC and Article 81 (1) of the EC Treaty. 

By its decision the CPC ruled on the termination of the infringement committed by the CEID. 
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